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Amy L. Alvarez Suite 1000
District Manager I120 ~ Street, NW
Federal Government Affairs Washington DC 20036

202-457-2315
FAX 202-263-2601
email: alalvarez@att.com

August8, 2002

Via ElectronicFiling
Ms. MarleneH. Dortch
Secretary
FederalCommunicationsCommission
~ 12k” Street,SW,RoomTWB-204
Washington,DC 20554

Re: Applicationby VerizonNewEn~landandVerizonDelawareforAuthorizationto
ProvideIn-Re~’jon,InterLATA ServicesinNewHampshireandDelaware,
Docket02-157

DearMs. Dortch:

On Wednesday,August7, 2002,DavidLevy,Michael Lieberman,andtheundersigned,all
representingAT&T, metwith AaronGoldschmidt,RichardKwiatkowski, Victoria SchlesingerandCarol
CanteenoftheWireline CompetitionBureau’sPricingPolicyDivision. Participatingby telephonewere
RichardWalshon behalfofAT&T andJulie SaulnierofthePricingPolicyDivision. Thepurposeofthis
meetingwasto provideStaffwith anoverviewof thenon-recurringchargeandratebenchmarkingissues
AT&T will raisein its replycommentsto befiled in theabove-referencedproceeding. As partofthe
discussion,AT&T providedtheattachedmotionfor summaryjudgmentandsupportingbrieffiled by
AT&T with theU.S. District Courton August5, 2002,in AT&TCommunicationsofDelaware,Inc. v.
VerizonDelaware,Inc., eta!.,C.A. No.02580(SLR) (D. Del.). In theDistrict Court lawsuit,AT&T
challengesthenon-recurringchargesapprovedby theDelawarePSCfor Verizon asunlawfulunderthe
1996 Act, the 1996 Local CompetitionOrderofthisCommission,andthedecisionofthesamecourtin
BellAtlantic-Delaware,Inc. v. McMahon,80 F.Supp.2d218(D. Del. 2000).

Oneelectroniccopy ofthisNoticeis beingsubmittedto theSecretaryoftheFCC in accordance
with Section1.1206oftheCommission’srules.

Sincerely,

cc: GaryRemondino
Victoria Schlesinger
HenryThaggert
TraceyWilson
Ann Berkowitz(Verizon)
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August5, 2002

The HonorableSueL. Robinson
United StatesDistrict Court
844 King Street
Lock Box 31
Wilmington, DE 19801

RE: AT&T Communicationsof Delaware, Inc. v. Verizon
Delaware, Inc., et al.
Complaint for Declaratory andInjunctive Relief
C.A. No. 02-580(SLR)

Dear JudgeRobinson:

Plaintiff AT&T hastodayfiled a motion for summaryjudgmentand its OpeningBrief
in supportthereofin the above-referencedmatter. As Your Honor will recall, this disputehas
its genesisin Your Honor’s prior opinion in Bell Atlantic-Delaware, Inc. (now known as
Verizon-Delaware)v. McMahon, 80 F. Supp. 2d 218 (D. Del. 2000)(”McMahon”), which
issuedon January 6, 2000. In McMahon, Your Honor remandedseveralmatters to the
DelawarePublic ServiceCommission(“PSC”) for furtherproceedings,including the critical
issueof the non-recurringratesthat Verizon couldchargeits competitorssuchas AT&T for
accessto Verizon’s network. Your Honor held that the non-recurringratesestablishedby the
PSCwerenot “forward-looking” asrequiredby the applicablelegal standard,as Verizonhad
relieduponthe mechanizationof its existingnetworkto establishthoserates,which the Court
deemed“irrelevant.” 80 F. Supp.at 251.

As set forth in the Complaint in the instant matter, and in the Motion and
accompanyingOpening Brief filed today, notwithstandingthe clear directive of McMahon,
Verizon re-filed a non-recurringrate schedulewhich, once again, relies upon Verizon’s
existing, inefficient systemsand its plans for mechanizationthereof. Theseare exactly the
samebasesrejectedby theCourt in McMahon.
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OnJuly 16, 2002, Verizon receivedan endorsementfrom the PSC in supportof its
applicationto be filed with the FederalCommunicationsCommission(the “FCC”) seeking
approval to offer in-region long distanceserviceoriginatinghere in Delaware.Among other
things, the applicationwill likely turn upon the purportedcomplianceof the non-recurring
rateswith federallaw, andYour Honor’searlierorderin McMahon.

Giventhe exigenciesof the circumstances,including the likelihood that the FCC will
take action quickly on Verizon’s pending application to offer long distance service in
Delaware, it is critically importantto bring this matterbeforethe Court assoonaspossible.
To that end, pursuantto Local Rule 7.1.4, AT&T requestsoral argumenton its Motion for
SummaryJudgmentand respectfully requeststhat argumentbe scheduledas soonasmay be
convenientfor the Courtupon the expirationof the briefing scheduleimposedby Local Rule
7.1.2(2),(3).

We include herewith courtesycopies of AT&T’s Motion and OpeningBrief for the
convenienceof the Court. It does not appearthat the record has been sent up from the
Commission,as yet. However,onceit hasbeen,we anticipatethatwe will be ableto prepare
ajoint appendixandformalcitationsto the recordwill be insertedin theBrief at that time.

Respectfullysubmitted,

WendieC. Stabler
WCS:nlf
Enclosure
cc: Dr. PeterT. Dalleo,Clerk(w/enclosure)

William B. Manning,Jr., Esq. (w/enclosure)
GaryA. Myers, Esq. (w/enclosure)
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UNITED STATESDISTRICT COURT
DISTRICTOF DELAWARE

AT&T COMMUNICATIONS OF )
DELAWARE, INC., a Delawarecorporation, )

)
)

Plaintiff, ) CaseNo. 02-580(SLR)
)

vs. )
)

VERIZON DELAWARE, INC., a Delaware )
corporation;the PUBLIC SERVICE
COMMISSIONOF THE STATE OF )
DELAWARE; andARNETTA MCRAE, )
Chairman,JOSHUAM. TWILLEY, Vice )
Chairman,DONALD J. PUGLISI, )
Commissioner,JAMES B. LESTER, )
Commissioner,AND JOANNP. CONAWAY,)
COMMISSIONERin theirofficial capacities )
asCommissionersof the PublicService )
Commissionof theStateof Delaware,andnot )
asindividuals, )

)
Defendants. )

___________________________________________________________________________)

MOTION FORSUMMARY JUDGMENT

Pursuantto Rule56 of theFederalRulesof Civil Procedure,AT&T Communications

ofDelaware,Inc. (“AT&T”) herebymovesfor summaryjudgmentasthereareno genuine

issuesofmaterialfactandAT&T is entitled to judgmentasa matterof law.

The groundsfor themotionare fully setforth in AT&T’s OpeningBrief in Supportof

its Motion for SummaryJudgmentfiled contemporaneouslyherewith.
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By:________________

David L. Lawson .

C. FrederickBecktierIll
JacquelineG. Cooper
SIDLEY AUSTIN BROWN & WOOD LLP
1501 K Street,N.W.
Washington,D.C. 20006
Tel: 202-736-8000
Fax: 202-736-8711

WendieC. Stabler(Del. BarNo. 2220)
MichaelF. Bonkowski(Del. Bar No. 2219)
Kimberly L. Gattuso(Del. Bar No. 3733)
SAUL EWING LLP
222 DelawareAvenue,Suite 1200
P.O. Box 1266
Wilmington, Delaware19801
Tel: 302-421-6868
Fax: 302-421-6813

Mark A. Keffer
MichaelA. McRae
AT&T COMMUNICATIONS OF DELAWARE,
INC.
3033 ChainBridge Road
Oakton,Virginia 22185
Tel: 703-691-6047
Fax: 202-263-2698

Attorneysfor Plaintiff
AT&T Communicationsof Delaware,Inc.

460885.18/8/02



UNITED STATESDISTRICT COURT
DISTRICT OF DELAWARE

AT&T COMMUNICATIONS OF )
DELAWARE, INC., a Delaware corporation, )

)
)

Plaintiff, ) CaseNo. 02-580(SLR)
)

vs. )
)

VERIZON DELAWARE, INC., a Delaware )
corporation;thePUBLIC SERVICE )
COMMISSIONOF THE STATE OF )
DELAWARE; and ARNETTA MCRAE, )
Chairman,JOSHUAM. TWILLEY, Vice )
Chainnan,DONALD J. PUGLISI, )
Commissioner,JAMES B. LESTER, )
Commissioner,AND JOANN P. CONAWAY,)
COMMISSIONERin their official capacities )
asCommissionersof the Public Service )
CommissionoftheStateofDelaware,andnot )
asindividuals, )

)
Defendants. )

___________________________________________________________________________)

CERTIFICATE OF SERVICE

I, Kimberly L. Gattuso,herebycertify thaton August5, 2002, a copy of the foregoing

Motion for Summary Judgment andBrief of AT&T Communications of Delaware, Inc.

in Support of Its Motion for Summary Judgment was served in the mannerindicatedon the

below-named:

William B. Manning, Jr.,Esquire
Klett RooneyLieber& Schorling
1000West Street,Suite 1410
P. 0. Box 1397
Wilmington, DE 19899-1397
(Via HandDelivery)

460885.18/8/02 3



GaryA. Myers,Esquire
DelawarePublic ServiceCommission
CannonBuilding, Suite 100
861 Silver LakeBoulevard
Dover, DE 19904
(Via U.S.Mail)

David L. Lawson
C. FrederickBecknerIII
JacquelineG. Cooper
SIDLEY AUSTIN BROWN & WOOD LLP
1501 K Street,N.W.
Washington,D.C. 20006
Tel: 202-736-8000
Fax: 202-736-8711

WendieC. Stabler(Del. Bar No. 2220)
MichaelF. Bonkowski(Del. Bar No. 2219)
Kimberly L. Gattuso(Del. Bar NO. 3733)
SAUL EWING LLP
222 DelawareAvenue,Suite 1200
P.O. Box 1266
Wilmington, Delaware19801
Tel: 302-421-6868
Fax: 302-421-6813

Mark A. Keffer
MichaelA. McRae
AT&T COMMUNICATIONS OF DELAWARE,
INC.
3033 ChainBridgeRoad
Oakton,Virginia 22185
Tel: 703-691-6047
Fax: 202-263-2698

Attorneysfor Plaintiff
AT&T Communicationsof Delaware,Inc.
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UNITED STATESDISTRICT COURT
DISTRICT OFDELAWARE

AT&T COMMUNICATIONS OF )
DELAWARE, INC., aDelawarecorporation, )

)

Plaintiff, ) CaseNo. 02-580

vs. . )

VERIZON DELAWARE, INC., a Delaware )
corporation;thePUBLIC SERVICE )
COMMISSIONOF THE STATE OF )
DELAWARE; andARNEUA MCRAE, )
Chairman,JOSHUAM. TWILLEY, Vice )
Chairman,DONALD J. PUGLISI, )
Commissioner,JAMES B. LESTER, )
Commissioner,AND JOANN P. CONAWAY,)
COMMISSIONERin theirofficial capacitiesas)
Commissionersof thePublic Service )
Commissionof theStateof Delaware,andnot )
asindividuals, . )

Defendants. )

BRIEF OF AT&T COMMUNICATIONS OF DELAWARE, INC. IN SUPPORTOF ITS
MOTION FORSUMMARY JUDGMENT

David L. Lawson,Esq.
C. FrederickBeckner,III, Esq.
JacquelineG. Cooper,Esq.
SIDLEY AUSTIN BROWN & WOOD LLP
1501 K Street,N.W.
Washington,DC 20006
Tel: (202) 736-8000
Fax: (202) 736-8711
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WendieC. Stabler,Esq. (#2220)
Michael F. Bonkowski, Esq. (#2219)
KimberlyL. Gattuso,Esq. (#3733)
SAULEWINGLLP
222 DelawareAvenue,Suite 1200
P. 0. Box 1266
Wilmington, DE 19801
Tel: (302) 421-6868
Fax: (302) 421-6813

Mark A. Keffer, Esq.
Michael A. McRae, Esq.
AT&TCOMMUNICATIONSOFDELAWARE,INC.
3033 Chain Bridge Road
Oakton, VA 22185
Tel: (703) 691-6047
Fax: (202) 263-2698

Attorneys for Plaintiff
AT&T Communications ofDelaware, Inc.
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NATURE AND STAGE OF PROCEEDINGS

This suit challengesan order of the Public ServiceCommissionof the State of

Delaware (“PSC”) establishingcertainratesimposedby Verizon Delaware,Inc. (“Verizon”)

known as non-recurring,charges (“NRCs”) for unbundled network elements (“UNEs”)

provided to competitors of Verizon such as AT&T Communicationsof Delaware, Inc.

(“AT&T”). See Findings, Opinion, and OrderNo. 5967 (June4, 2002). AT&T challenges

themethodologyemployedby Verizon to establishtheserates,which is violative of federallaw

and this Court’s decisionremandingthe NRCs to the PSC in Bell Atlantic-Delaware, Inc. v.

McMahon, 80 F. Supp. 2d 218 (D. Del. 2000) (“McMahon”). The action is broughtpursuant

to 47 U.S.C. § 252(e) (6) and 28 U.S.C. §~1331 and 1337. See generally Verizon Maryland

Inc. v. PSCof Maryland, 122 S. ‘Ct. 1753 (2002).

AT&T filed its Complainton June25, 2002. The PSCfiled its Answeron July

23, 2002. Verizonfiled its Answeron July 26, 2002.

461026.18/5/02 1



INTRODUCTIONANDSUMMARYOFARGUMENT

This is a simple case. Indeed, it is the samecasethat this‘Court decidedmore

thantwo yearsagoin McMahon. There, this Court foundthat certainNRCs that thePSC had

established for Verizon violated the TelecommunicationsAct of 1996 (“the Act” or “1996

Act”) and the implementing regulations promulgated by the Federal Communications

Commission (“FCC”), becausethe rates were based on Verizon’s existing, inefficient

processesrather than, as the FCC’s controlling rules ‘require, the most efficient technology

available. In remandingthe caseto thePSC so that it cOuld setnewrates, theCourt expressly

prohibited the PSC from relying on Verizon’s current processesas a basis for. determining

NRCs.. SeeMcMahon, 80 F..Supp. 2d at 251 (“ [t] he mechanizationof [Verizon‘s] current

internal serviceorder processesis irrelevant to the legal standardfor determiningnetwork

elementcosts”) (emphasisadded)(citing 47 C.F.R.§ 51.505(b)(1)).

The Defendantshave flouted this Court’s mandate. As the PSC’s Staff, the

Division ofthe Public Advocate(“DPA”) andthePSC‘s own HearingExaminerall concluded,

the PSChasagainestablishedNRC ratesfor Verizon that are improperly basedon Verizon’s

existing manualprocesses,rather than on more efficient, commerciallyavailable electronic

processes. Indeed, the “new” Verizon NRCs are a step backwards;NRCs for many key

processesarehigher thanthosethat were struck downasbeing basedupon existing inefficient

systems in McMahon.

The invalidity of Verizon’s NRC rateswas not a closequestionin McMahon,

and cannot be a close question now. The “new” NRC rates are based on the same

461026.18/5/02 2



methodologythat this Court in McMahonfound violatedthe Act and thegoverningFCC rules,

and, accordingly,directedthePSCnot to use.

Moreover, fundamentalprinciples of administrativelaw independentlyrequire

the PSC’s Order to be vacated. For example, the PSC did not acknowledge,much less

address,the expressfindings of its own HearingExaminerandStaff that Verizon’s costmodel

was still improperly based on its existing ‘systems and ‘processes. In addition, the PSC

provided no explanationfor its failure to adoptAT&T’s appropriately forward-looking cost

model. Finally, the PSC acknowledgedthat the model usedby Verizon to calculateits NRCs

was a “black box,” but the PSC acceptedVerizon’s NRCs without making any attempt to

determine if Verizon properly implementedevenits flawedembeddedcostapproach.

For thesereasons,the Court must vacatethe PSC’s Order. It should do so

expeditiouslybecause,throughthe Defendants’utterdisregardof this Court’s explicit remand

directive, Verizon has utilized its virtual monopoly to dominate and‘control ‘the local

‘telecommunicationsmarketdespitethe intention of Congressin the Act to open local markets

to competition and now seeksto extendthat monopolyto the long distancemarket.

BACKGROUND ‘

To place the issuesin their full contextrequiresdiscussionof (1) the 1996 Act,

(2) theFCC regulations,and (3) thePSCproceedings.

1. 1996 Act. Prior to the enactment of the 1996 Act, incumbent local

exchange carriers (“ILECs”) such as Verizon enjoyed a state-sanctioned monopoly in the

provision of local telephone services for business and residential consumers within their

designated service areas. Verizon is the incumbent provider of local telephone service in the

State of Delaware. Guaranteed the opportunity to realize a profit free from competition,

461026.16/5/02 3



ILECs such as Verizon built ubiquitous local telephone networks in their service areas, and

thus came to exercise exclusive control of the facilities through which consumers receive all

local and long-distance telecommunications services. See AT&TCorp. v. Iowa Utils. Bd., 525

U.S. 366, 371 (1999). Seealso McMahon, 80 F. Supp. 2d at 222 (the ILEC “owns all of the

equipment and lines necessary to provide local telephone service”). , ,,, ‘ .

In 1996, Congress passed the Act which was designed to’ open up, on a

nationwide basis, monopoly markets for local ‘telephone service to full, effective, and fair

competition. McMahon, 80 F. Supp. 2d at 222. Congressrecognized,however, the practical

reality that competition would take years to develop , (and in some areas might not develop at

all) if local entry required each new entrant to replicate the local services infrastructure

network. Accordingly, “[tjhe Act also attempts to alleviate some of the~natural barriers to

entry in local telecommunications markets” by imposing certain affirmative duties on ILECs

which permit new local carriers to enter the competitive market by using the incumbent’s

facilities or services. Id. ‘ ‘

One of those duties is that the ILEC must allow new local carriers to enter the

competitive market by leasing the piece parts of the ILEC’s network — called unbundled

network elements (or “UNEs”). 47 U.S.C. § 251(c)(3). A new entrant can use these UNEs,

either in whole or in combination with its own facilities, to offer any telecommunications

service. See McMahon, 80 F. Supp. 2d at 223 (“This allows new entrants to fill in the’ gaps ‘of

their own network by purchasing pieces of an ILEC ‘s ‘network”). Section 251(c) (3) requires

that rates, terms, and conditions for these network elements be just, reasonable, and

nondiscriminatory, and section 252(d) (1) further mandates that those rates be based on the cost

461026.18/5/02 4



of providing the elements, without reference to the rate of return or other rate-based

proceedings that prevailed in the prior monopoly era.

The rates for network elements include both “recurring” charges and “non-

recurring” charges. Recurringchargesare the monthly or other chargesfor the lease (or use

of capacityin) networkelementsduring aperiodof time. Non-recurringcharges,by contrast,

are one-time charges that compensate the incumbent LEC for processing orders for elements

and fOr physically provisioning them. See also McMahon, 80 F. Supp. 2d at 250 (“Non-

recurring costs (‘NRCs’) are the one-time expenses incurred by an ILEC when it switches one

of its subscribersto a newentrant”) ‘ ‘

2. The FCC’s Regulations; Congress directed the FCC to promulgate

regulations implementing the Act’s local competition provisions. 47 U.S.C. § 251(d) (1).” In

the Local Competition Order,’ the FCC adopted rules that implement sections 251(c) (3) and

252(d)(1) by requiring that prices for unbundled network elements be set under a ‘ cost ‘

methodology known as Total Element Long Run Incremental Cost (“TELRTC”). TELRIC

measures the “forward-looking long run economic cost” of providing a network element and it

“best replicates, to the extent possible, the conditions of a competitive market.” Local

Competition Order ¶~525, 672; see id. ¶~[672-732;47 C.F.R. §~51.501, 51.503, 51.505.

Thus, rather than looking at an ILEC ‘s “actuaF’ or historical costs of its existing facilities and

1 Implementation of the Local Competition Provisions in the Telecommunications Act of 1996,
First ‘Report’ & Order, 11 FCCRcd. 15499, ¶ 525 (1996) (“Local Competition Order”), aff’d
in part, vacated in part, Iowa Utils. Bd. v. FCC, 120 F.3d 753 (8th Cir. 1997) (“Iowa Utils
Bd.”), aff’d in part, rev’d in part, AT&T Corp. v. Iowa Utils Bd., 525 U.S. 366 (1999), on
remand, Iowa Utils. Bd. v. FCC, 219 F.3d744 (8th Cir. 2000), rev’d in relevantpart sub nom
Verizon Comm.Inc. v. FCC, 121 5. Ct. 877 (2001). ‘

461026.1 8/5/02 5



processesusedin providinga UNE, TELRIC-basedrates “measure[ ] . . . the most efficient

telecommunications technology currently available and the lowest cost network configuration.”

47 C. F~R. § 51.505(b). As the FCCdetermined, prices based on TELRIC are “critical to the

development of a competitive local exchange [market]” and will “best ensure the efficient

investment decisions and competitive entry contemplated’ by the 1996 Act.” Local Competition

Order ¶ 705. If prices for network elements exceed TELRIC levels, then ‘competitors will

incur greater costs than the incumbent in using essential facilities; efficient entry by

competitors cannot occur; and the result can be “price-cost squeezes” that ‘foreclose

competition. Id. ¶~I635, 675, 705. Under the FCC’s rules, the TELRIC methodologymust

be used to set both the recurring charges and the non-recurring charges for network elements.

See47 C.F.R. § 51.507(e). ‘

Although the FCC’s pricing rules were challengedby the ILECs, the Supreme

Court has definitively upheld them in two separate decisions. In AT&T Corp. v. Iowa Ut/is

Bd., supra, the Supreme Court affirmed the FCC‘s jurisdiction to adopt pricing rules that must

be followed by state regulatory commissionsin setting UNE rates. AT&T, 525 U.S. at 366.

More’ recently, in Verizon Communications Inë. v. FCC, 122 5. Ct. 1646 (2002), the Supreme

Court upheld the FCC’s TELRJC pricing rules in their entirety. In so doing, the Supreme

Court concluded that the Act was “an explicit disavowal of the familiar public-utility model of

rate regulation . . . in favor of novel rate setting designed to give aspiring competitors every

possible incentive to enter local retail telephone markets, short of confiscating the incumbents’

property.” Id. at 1661. In this regard, the Supreme Court observed, “[u]nder the local-

competition provisions of the Act, Congress called for ratemakingdifferent from any historical
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practice, to achieve the entirely new objective of uprooting the monopolies that traditional rate-

based methods had perpetuated.” Id. at 1660.

3. The Delaware PSCProceedings.

This case,asdid McMahon, arises out of the PSC’s review of Verizon’s UNE

prices under section 252 of the Act. That sectionestablishes‘a “hybrid jurisdictionalscheme

with the FCCsetting a basic, default methodology for use in setting rates when carriers fail to

agree, but leaving it to state utility commissions to set the actual rates.” Verizon, 122 S Ct. at

1661. ‘ .

The PSC first reviewed Verizon’s UNE prices when Bell Atlantic-Delaware

(now Verizon-Delaware or “Verizon DE”) firstS proposed UNE rates in the “Phase I”

proceedings.The PSC’sdecisionin thoseproceedingsultimatelywas appealedto this Court in

McMahonand remandedback to the PSC. A full understanding,of the issuesin this case

requires discussion of this first round of proceedings and this Court’s remand, as well as the

“Phase II” proceedings that produced the decision now before the Court for review.

The’ “Phase I” Proceedings. On December 16, 1996, Verizon DE filed with ‘ ‘

the PSC an applicationfor approvalof its Statementof GenerallyAvailable Terms(“SGAT”)

under the Act.2 The SGATincluded both recurring andnon-recurringratesfor UNEs. The

Commission referred the SCATto a panel of Hearing Examiners.

2 Application of Bell Atlantic Delaware Inc. for Approval of its Statementof Terms and

Conditions Under Section 252(1) of the Telecommunications Act of 1996, PSC Docket 96-325
(filed December 16, 1996). Pursuantto 47 U.S.C. § 252(0, an ILEC may file with a state
commissionan SCAT that it offerswithin that state. The SCATmustbe approvedby thestate
commissionto ensurecompliancewith sections251 and252. New entrantsmay thenpurchase

(continued. . .)
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After three rounds of consideration by the Hearing Examiners and the PSC, the

PSC issued its Phase I Order (PSC Order No. 4542) adopting recurring and non-recurring

rates on July 8, 1997. See McMahon, 80 F. Supp. 2d at 225-26 (summarizing Phase I

proceedings). In that rate order, the PSC largely adopted Verizon’s approach with respect to

NRCs. ‘

Verizon described the methodology of its Phase I model for establishing NRCs

as follows: ‘

The nonrecurring cost studies identify the costs for completing each task
associated with the provision of service to a CLEC. The studies, which
are in a spreadsheetform, are premisedupon the numberof minutes to
complete each function, times the applicable labor rate for the person
who would be performingthe function.

Brief of Bell Atlantic Delaware, Inc. at 102, (March 7, 1997).. The testimony of Verizon’s

witness made clear that Verizon’s cost studies were based on the company’s anticipated

mechanizationof its manualsystemsandprocesses.SeeRebuttalTestimony:of Gary Sanford

at 26 (Apr. 9, 1997) (“SanfordRebuttal”) (“BA-Del’s serviceorder issuancecost reflectsan

assumption that’ we will mechanize the internal process of issuing orders” by a certain

percentage per year over five years). With respect to processesthat Verizon did not plan to

mechanize,its proposedcostswerebasedon its existing manualprocesses.3

(. . . continued)
UNEs directly at the rates set forth in the SCATor the parties may incorporateby reference
the rates, terms and conditions set forth in the SCATin an interconnection agreement.

~See,e.g., SanfOrd Rebuttal at 27-28 (“BA-Del’s study properly. includes notification to the
CLECs. . . This time reflects the time necessary to identify the appropriate CLECto contact,
prepare the FAX, and transmit the FAX. This function may be mechanized in the future, but
since we have no idea at this point what that mechanizationwill cost, there is no basis‘to
assume that the manual process is more expensivethan the mechanization”); id. at 29

(continued. . .)
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The District Court Remand. On September 8, 1997, Verizon filed an

action for Declaratoryand Injunctive Relief with this Court requesting, inter alia, that this

Court overturn the recurring rates set by the PSC for the use of Verizon’s network, and

claiming that those rates, violated the 1996 Act. AT&T. counterclaimed that the NRCs

established by the PSC in Phase I ,were not cost-based and were not TELRIC compliant.

Specifically, AT&T argued that the NRCs adopted by the PSC in Order’ No. 4542 did not

reflect the rates that an efficient LEC would provide for fully-mechanized electronic interfaces

and systems for ordering, provisioning, billing, and related non-recurring operations, but,

rather, allowed Verizon to collect NRCs based on Verizon’s inefficient; and rñore costly,

antiquatedmanualprocesses.

In the McMahondecision,this Court concludedthat both the HearingExaminers

and PSC had failed to adhere to the governingTELRIC standardin setting Verizon’s NRCs

because “their analysis focused entirely on the reasonableness of the future mechanizationof

Bell’s current manual service order processing system.” McMahon, 80 F.: Supp. 2d at 250

(emphasis in original). As the Court ‘ explained, this was a fundamental TELRIC error.

Specifically, the NRCs could not be forward-lookingbecausethey were basedon Verizon’s

embedded processes for providing UNEs:

The mechanization of Bell’s current internal service order processes is irrelevant
to the legal standard for determining network element costs. At no point in their
analysis did the Hearing Examiners address Bell’s proposed NRC charges in

(. . . continued) ,

(“ [A]ssignment costs are manual costs incurred to assign cable and pairs to loops and a
location on the line side of the switch for ports. BA-Del is currently not required to mechanize
this process. If and when this ‘process is mechanized, these savings will be passed along to
BA-Del’s retail and wholesale customers”).
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light of ‘the most efficient telecommunications technology currently available
and the lowest cost network configuration.’ 47 C.F.R. § 51.505(b) (1). There
is simply. ‘no mention of the ‘most efficient, currently available’
telecommunicationstechnology — even though the Commission since has
conceded that Bell’s service order processing system does not meet this standard

Where, as here, an agency ignores a controlling legal standard, its rulings
are arbitrary and capricious. See Florida Power & Light Co., 470 U.S. at 743.

McMahon, 80 F. Supp. 2d at 251. ‘ .:

Recognizing that the PSC would need to develop a factual record to determine

the forward-looking costs that a carrier using the most efficient technologycurrently available

(i.e., fully-mechanizedelectronic processes)would incur to provide the UNEs, the Court

“remand[ed] the NRC charge issue to the [PSC] for renewed evidentiary hearingsconsistent

with the Local CompetitionOrder andits implementingregulations,specifically, 47 C.F.R. §

51.505(b)(1).” Id. ,

The “Phase II” Proceedings. Verizon did not respond quickly to the

Court’s directives. Rather, it waited almost a year and a half after McMahon to submit a

“Revised UNERate Filing” to the PSC on May 24, 2001, which prompted the PSC to initiate

the Phase II proceeding. PSC Order No. 5735 (June 6, 2001). Verizon nevertheless sought

expedited consideration of Phase II based upon its claim that permissionto enterthe in-region

long distance market under section 271 of the Act, 47 U.S.C. § 271, could not be granted in

the absence of TELRIC-compliant UNErates. ,

The PSC appointed a Hearing Examiner to conduct proceedings. Verizon

presented what it characterized as a “new” non-recurring cost model (“Verizon NRCM”). See

Direct Testimony of Ann A. Dean (June 15, 2001) (“Dean Direct”); Rebuttal Testimony of.

Ann A. Dean and Michael E. Peduto (October 9, 2001) (“Dean and Peduto Rebuttal”). The

model purported to measure the “forward-looking” costs of the tasks necessary to provide
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UNEs. But as Verizon candidly acknowledged,its “new” model — just like its prior study —

took as its starting point Verizon’s existing systems. See, e.g., Brief of Verizon Delaware Inc.

at 49 n. 146 (Nov. 13, 2001) (“the baseline for the [Verizon] ‘NRC Model is the’ network as it

exists today”); id. at 50 (“a snap-shot of the current environment is a logical and reasonable

starting point”). Indeed, Verizon’s ,stated position was that “[t]he actual real world and the

existing infrastructure . . . may be used — and indeed must be used — as a starting point to the

derivation of rates in a manner consistent with TELRIC.’ Without some reference to and basis

in reality, it is impossible to create rates that have any relation to the costs that ‘will be incurred

by Verizon DE.” Id. at 49 (second emphasis added) ‘ “

TheVerizonNRCM wasbasedon surveysofVerizon employeesconcerningthe

times it actually took them to perform the various tasksnecessaryto provision certainUNEs,

utilizing Verizon’s existing systems and processes. Id. at 50 (“The survey process undertaken

by Verizon DE quite sensibly began with an assessment of the tasks performed in the current’

environment”); Dean Direct at 4 (“The new non-recurringcostmodel for UNEs‘uses current

averagework timesas the starting point”) (emphasis added);. id. at 28 (“The wOrk times in the’

model were developed based on surveys of Verizon’ s personnelwho are actually involved in

the relevant work functions under study”). Verizon then “adjust[ed] the averagework times

reported by the people who do the work by a forward-looking adjustmentfactor, reflecting

technology and productivity enhancements.Theseforward-looking adjustmentfactors were

developed by a panel of Verizon experts with experiencein provisioningUNEs andwith state-

of-the-art technology.” Nov. 13 Verizon Brief at 50.
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Significantly, no record was kept of the,meetings of the panel of in-house

“experts” who determined the forward-lookingadjustmentfactors. Nor did theyproduceany

report or documentation explaining how the adjustments were made (and no such

documentation was submitted with’ Verizon’s model). And only a fraction of Verizon’s

proposedNRCs received “forward-looking” adjustments.and for the most part, NRCs were

basedstrictly on existing processes.Direct Testimony of RichardJ. Walsh ai 9 (Sept. 14,

2001) (“Walsh Direct”) (“Although Verizon applies some ‘forward-looking adjustments’ to

current work times and occurrences, such adjustmentsare not widespread across all work

activities”) (emphasisadded). ‘

There can be no pretense that the survey process, which is indisputably based on

Verizon’s embeddedsystems,yielded forward-looking cost. estimates. Significantly in this

regard, the instructionsthat Verizon providedto its panelreveal that the panelwas directedto

do exactly what this Court said was improper: ‘ . ‘ ‘ ‘ ‘

The Panel will review the current time estimates . . . and then
discuss anticipatedmechanization,and processimprovements

specifically related to each activity/UNE combination to
determine the forward-looking adjustment factor for that
combination. . . ‘ ‘

Dean Direct, Exhibit L (emphasis added). Further, the Verizon “experts” were instructedto

base their judgmentsonly on anticipatedimprovementsto Verizon’s existing systems:

the forward looking adjustment. . . representswhat we expectto
achieve in ‘the most efficient environment’

Id. (emphasis added). See also Dean Direct at 9 (“The costs are based on future reasonably

expected and planned mechanized advancements”); id. at 11 (“the new non-recurringcost

model reflects Verizon-DE’s expectations of flow-through in the future”); Dean and Peduto
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Rebuttal at 17 (the forward-looking adjustment factor “projects the effects of expected OSS

improvements and Verizon-DE’s initiatives on the ability to process a request in a mechanized

manner”). To provide an example, Verizon’s witness stated that “[o]ne forward-looking

adjustment is an anticipated 50% improvement in the performance of the Regional CLEC

Coordination Center due .to ,an anticipated mechanized advancement.” Dean. Direct at 35.

Accordingly, even with Verizon’s “forward-looking” adjustmentsto someof its work times,

its proposed NRCswere still based on its actual costs incurred with its embedded systems.

Dean and Peduto Rebuttal at 15-16 (“For non-recurringcosts,Verizon-DE will incur labor and

other costs requiredto fulfill CLEC ordersbasedon the networkinfrastructure,systems,and

processes that are utilized going forward. This. network will contain both old and new

technologies, and the forward-looking economicnon-recurringcostsVerizon-DE will incurare

those of fulfilling orders in this network”) (emphasisadded). ‘,

To’ provide a concrete example, AT&T demonstratedthe flaws in Verizon’s

methodologyby examining Verizon’s proposedcharge for provisioning a “hot cut,” which

involves disconnectingthe loop (the connectionto the customer’spremises) from Verizon’s

switch (its main computer which routes volumes of incoming and outgoing calls), and

reconnecting it to another carrier’s switch in order to terminatea call to the customerat the

other end. AT&T noted that Verizon’s NRCM listed four hours‘of manual coordination

activities by its Regional CLEC CoordinationCenter (“RCCC”) associatedwith the cutover,

such as making phone calls to confirm the order and coordinatethe timing,of the cut, which,

was reduced to two hours by a “forward-looking” adjustment. Initial Brief of AT&T at 40

(Nov. 13, 2001) (“Nov. 13 AT&TBr.”); Walsh Direct at 42 (“Verizon asserts that for every
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[hot cut] order, the ~CCC/RCMC)will contact the CLECand ask them if it really meant to

do the work”); id. ‘at 43 (“Verizon identifies coordination time to schedulework-teams”).

AT&T demonstratedthat, even with the adjustment,the manual coordination costsare not

consistentwith a forward-looking efficient network environment becausethe coordination

functions can be performed electronically by. modern 055. Nov. 13 AT&T Br. at 39-41;

Walsh Direct at 43 (“Verizon’s tasks reflect the inefficiencies of not using the OSS as they

were designed to be used”). Accordingly, Verizon’s proposed charge is substantially inflated

because it assumes two hours of manual coordinationactivitiesthatwould be unnecessaryif the

most efficient available~ technology were used. Indeed,, under’ Verizon ‘s model, these~

coordination activities in fact take “substantially longer than the work effort that is actually

required to provision an ‘order.” Nov. 13 AT&T Br. at 40.

AT&T advocatedforward-looking NRCs derived from its own model (the

“AT&T NRCM”), which “calculatespre-ordering,ordering,,provisioningand disconnecting

non-recurring costs for 49 Network Element “types” based upon the processes that would be

used by an efficient carrierunconstrainedby an outdatedlegacy system. Walsh Direct at 54.

Accordingly, AT&T’s proposedNRCs were well below those proposedby Verizon. The

methodologyof AT&T’s NRCM is “very simple” andcanbe summarizedasfollows:

First, all activities requiredto completea Local ServiceRequest
(“LSR”) are identified and listed. Second,for eachactivity, an
estimateis providedof the amountof time (in minutes) required
to perform each activity . . . [M]ost non-recurringactivities are
accomplished electronically for which, therefore, no time is
captured. Third, once the time has been determined, the wage
rate associatedwith the type of labor requiredfor the specific
activity is determined and the labor cost is calculated. The model
is constructedto take into considerationthe probability of an
activity occurring . . . Fourth, theNRCModel calculates the cost
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of each of the activities . . . Finally, the model adds up the costs
of the activities for eachelementtype and thenappliesavariable
overhead factor to calculatethe total costs. .

Walsh Direct at 52-53. The work times and probabilities for each activity “were determined

by the consensus of a panel of experts within the telecom industry.” Id.4

The Hearing ExaminerissuedFindingsandRecommendationson December21.,.

2001 (the “Initial Report”), finding that AT&T’s NRCMwas “forward-looking.” Initial

Report ¶ 247. He also found “understandable” the uniform criticism of Verizon’s model. Id.

Nevertheless, he recommended that the PSC adopt Verizon’s NRCM. According to the

Hearing Examiner, by adjusting its existing processesto reflect future improvements,Verizon

made a “good-faith” effort to reflecta forward-lookingenvironment. Id.

On January 29, 2002, the Commission met to deliberate and considerthe Initial

Report. Although the Commissionadopteda numberof the recommendationsof the Hearing

Examinercontainedin the Initial Report,‘severalof the Commissionerswere “troubled” by his

recommendationthat thePSCadoptVerizon’s NRCM.. See, e.g., PSCJan.29, 2002 Meeting

Tr. at 2205, 2211. In particular, the Commissioners noted that the existing record did not

sufficiently document how Verizon’s proposed NRCs were derived. See id. at :2237, 2240.

Ultimately, the Commission was unable to reach a decision on the NRCsand remanded the

issue back to the Hearing Examiner, stating that “the’ record developed by the parties is not, in

the Commission’sopinion, sufficient to allow the Commission to render an informed decision

‘~ Unlike the Verizon NRCM, the AT&T NRCMwas open and extensively documented.
Walsh Direct at 5, 7, 60.
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on the issue of whether Verizon-Delaware’s non-recurring cost model complies with the

District Court’s determinations and TELRIC and whether the rates producedare just and

reasonable under the TELRIC’s pricing standards.” PSC Order No. 5896 at 1 (Feb. 19,

2002).

On remand to the HearingExaminer,PSC Staff, thePublic Advocate,Cavalier,

and AT&Tagain showed that Verizon’s.use of existing processesand times (even “adjusted”

for future efficiencies), constituted the exact approach rejected by the District Court. As

AT&Texplained:

Verizon ‘declined to follow the clear directiveof the District Court and
employed the same flawed methodology based on its existing network
andprocesses.

Verizon’s cost developersaskedthe wrong question, i.e., what would
Verizon ‘s non-recurringcostsbe going forward, assumingthat Verizon
madeits existing processesas efficient as it could be? Even if Verizon
personnelthen “adjusted” for “planned” efficiencies, that would not get
Verizon to the answerto the right question,specifically, what‘would the.
forward-looking costs of an efficient carrier be in an efficient TELRIC
compliant network? . “

Supplemental Filing of AT&Tat 3 (Feb. 15, 2002) (emphasisin original); Initial Mem. of the

Commission Staff on Remand at 8 (Feb. 15, 2002) (“ [I] f the information revealedto date’

infers anything, it is that the Verizon employeepaneldid exactlywhat the District Court said

should not be done: projectUNE costs based on estimates of future incrementalmechanization

of Verizon’s existing systems”); Public Advocate’s , Comments & Recommendations

ConcerningRemandIssues,at 4 (Feb. 15, 2002).

On February28, 2002, the HearingExaminerissueda ruling that reversedhis

earlier recommendationon the NRC issue, frankly acknowledgingthat he had erred in

previously determiningthat the Verizon NRCM producedTELRIC-compliant rates. The
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HearingExaminerexplainedthat he hadpreviously recommendedapprovalof the rates “as a

practicalmatter” because“the alternativewas to leave Delawarewithout an approvedset of

UNE ratesfor the foreseeablefuture.” HearingExaminerRemandFindings¶ 17. See also id.

¶ 19 (“An expresspurposefor expeditingthe proceedingwas to facilitateVerizon-DE‘s entry

into the long-distance market in Delaware by providing a full set of permanentUNE ratesfor

inclusion in Verizon-DE’s imminent § 271 filing”). These “practical” considerationshad

apparentlyoverridden‘the HearingExaminer’s admittedconcernswith the . Verizon NRCM,

which he candidly acknowledged“starts with the existing network and task times ,(derived

from a disputed survey process) and then relies heavily on internal,undisclosedjudgmentsfor

convertingcurrentcoststo forward-lookingrates.” Id. ¶ 17.

On remand (and after Verizon decided to proceed with its section 271

applicationirrespectiveof. thestatusof the.DelawareUNE proceeding) the Hearing Examiner

recognizedthat theseimperfectionsin the Verizon NRCM were in fact TELRTC violations.

Indeed,theHearingExaminerexpresslyfoundthat the VerizonNRCM sufferedfrom theexact

same flaws that had caused the District Court to reject Verizon’s original NRCmodel: the

Verizon NRCM is ‘basedon Verizon’s existing, inefficient manualprocesses,not (asTELRIC

plainly requires) the most efficient, electronicprocessesthat are currently available. As the

Hearing Examiner explained:

21. In addition, Staff notes on remand that Verizon Delaware’smain
complaint is that without relying on its embeddedsystems as a starting point, it
is “impossible to create rates that have any relation to the cost that will be
incurredby Verizon-Delaware.” Id. at 5, quotingVerizon-DE OpeningBrief at
49. Staffargues,however,that:

seekingsuch a match is not the ‘goal of TELRIC, which insteadis
designedto divine economic costs (47 C.F.R. §51.505) and which
expresslyprohibitstheuseof embeddedcosts.47 C.F.R. §51.505(d)(1).
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As the District Court statedclearly, the mechanizationof Bell’s current
internal service order processesis irrelevant to the legal standardfor
determiningnetworkelementcosts.

Id. at 6, quotingDistrict Court Remandat 251.

22. For these reasons, on remand, I recommendthat the Commission
adopt Staff’s interpretation of TELRIC and its position that Verizon-DE’s
NRCMfalls short of the TELRTCstandard and. the District Court Remand.

HearingExaminerRemandFindings¶~I21-22.

The HearingExaminerfurtherexplainedthat theseconclusionswere supported

by the testimony of Verizon’s own witnesses,who effectively concededthat the Verizon

NRCMdid not calculate costs based on the most efficient technologycurrently available, but

instead used a “what Verizon-DE will actually achieve’outlook.” Id. ¶ 24 (citations omitted);

see also id. at 23 (citing testimony of Verizon witness that “the NRCM was basedon the

network Verizon-DE actuallywouldhavein placeat the end of athree-yearplanningperiod”)

(emphasisadded). Finally, the HearingExaminer also agreedwith the parties’ criticism that

Verizon had failed to document its methodology for making so-called “forward-looking”

adjustmentsto its existing processes,renderingthat methodologya “black box” with no record

support. Id. ¶~[25-26. Thus, even if Verizon’s approachof beginning with its existing

processeswereappropriate,therewasno way to judgethe reasonablenessof the “adjustments”

that Verizon purported to make to those existing processes. Id. ¶ 26 (“Without documentation

of the assumptionsand conclusionsof the [Verizon “experts”], the Commission cannot

ascertainWhy a given‘technologyor processwasprojectedandwhy potential alternativeswere

rejected”).

For these reasons,the Hearing Examiner recommendedthat the Commission

“reject Verizon-DE’s proposednon-recurring UNE rates becausethe NRCM violates the
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TELRTC pricingstandardandtheDistrict Court RemandandbecauseVerizon-DEhasfailed to

provide adequatesupportfor the work times‘used asmodel inputs.” Id. ¶ 43. The Hearing

Examinerdid not addressAT&T’s NRCM.

At its meeting on March 5, 2002, the PSC againconsideredVerizon’s proposed

NRCs. The ‘Commissioners acknowledged that the methodology underlying the Verizon

NRCMremained unclear. PSC March 5, 2002 Meeting Tr. at 2323 (“I do agree that what we

have is a black box here”) (Chairman McRae); id. at 2341 (“I’m not pleasedwith the lack of

transparency here to this model”) (CommissionerPuglisi); id. at 2345 (the NRCM“truly is a

black box”) (ChairmanMcRae). The PSC voted to “defer action on The HearingExaminer’s

recommendationconcerningthe complianceof the nonrecurringcost model with the District

Court’s determinationand TELRIC.” Id. at 2362; see also id. at 2353-54 (Commissioner

Puglisi: “We havenot ruled on whether the model is compliant.” . . . Chairman McRae:

“I’m proposingwe don’t decidethat.”). Instead,the PSC directed Verizon to perform “re-

runs” of the model. Id. at 2353-54. In particular, as the PSC later describedits directive,

Verizon was directedto take the surveyresponsesand “compute for eachtask, in addition to

the average time which Verizon-DE had used in its study, the mode time (the most frequently

occurring number in the sample), the minimum time and maximum time.” PSC Order No.

5967 ¶ 88 .

At the time, the PSC apparently planned to use the “re-runs” of the NRCMto

establish interim rates, pending a more comprehensiveexaminationof how permanentrates

should be set. See PSC March 5, 2002 Hearing Tr. at 2339 (“ [W]e can work these numbers

and use this information, something with where I started, on an interim basis, the inputs. But
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at thesametime, instructingthepartiesto go backandusethis methodology,suchaswhatwas

set out in Staff’s reply brief as to how we proceed, which is another model, actually”)

(Chairman McRae); id. at 2342-43 (describing “a much more comprehensiveprocess” to take

place to establish permanent rates) (ChairmanMcRae). TheAT&T model wasonly mentioned

in passing at the PSC’s March 5 meeting, without any discussion. See id. at 2342 (“Then

there is the AT&Tmodel. I don’t think we really did any major discussion of in here today,

or in our last proceeding.”) (Chairman McRae).

On April 9, 2002, Verizon filed the matrix of alternative rate runs (called the

“Re-Run Matrix”) requested by the Commission at its March 5, 2002 meeting and amended

the filing on April 16, 2002 to correct minor errors. At its public meeting on April 30, 2002,

the Commission considered the Re-Run Matrix, the Comments,Verizon’s Reply Comments,

and the oral argumentof the parties. The entirefocusof the Commission’sdeliberationswas

which “run,” or combinationof runs,of the.NRCM shouldbe usedasthebasisfor permanent

NRC rates. See April 30, 2002 Meeting Tr. at 2414-32. Significantly, there was no

discussion, or even mention, of the critical issue that the‘Commissionhadpreviouslydeferred:

whether the Commission should adopt the Hearing Examiner’s recommendationthat the

NRCM be rejectedas not TELRIC-cornpliant becauseit is based on Verizon’s existing,

inefficient processes. Nor is there any clue in the Commission’sdeliberationsasto why it

fundamentally. shifted its focus,, from whether the NRCMcould be used at all to set permanent.

NRCrates, to’ instead taking that model as a given and merely determining how it should be

fine-tuned to set the rates. Ultimately, the Commission adopted the Verizon NRCM, adjusted

to reflect somewhatlower manualwork times thanwhat Verizon had originally proposed. At
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the very endof the meeting,asan afterthought,oneCommissionersuggestedthat the ratesthe

PSC was adopting be deemed “TELRIC” “in light of the District Court’s response

previously.” Id. at 2435. The Commissionvotedin favorof a motion to deemtheNRC rates

TELRIC-compliant“in the opinion of the Commission.” See id. at 2435-36.

Order No.. 5967 memorialized that meeting. In that order, the PSC

acknowledged the criticisms leveled by Staff, AT&T, and the other parties that Verizon’s

NRCMis “flawed” in several respects,including that Verizon “fail [ed] to document its

process for calculating the forward-looking adjustment.” OrderNo. 5967 ¶84. The PSC

therefore declined to approve “the [NRC] rates as proposed .by Verizon-DE,” id., but it

nevertheless used the Verizon NRCM. Specifically, the PSC concluded that “certain

alterations‘to the inputs and assumptionsof the model would allow the model to be usedto

produceTELRIC-compliantNRC rates.” Id. ¶ 85.’ The PSC candidly acknowledgedthat

using Verizon‘s flawed modelwith input alterationsis not the “best way of calculatingnon-

recurring rates,” but nevertheless found that the resultswould be “TELRIC-compliant~rates.”

Id.; see also id. ¶ 91 (finding that the adoptedNRC rates “comply with the FCC’s TELRTC

methodology” and do not reflect “simply’ the cost to Verizon-DE of performingthesetasks

now or in the future”).

Order No. 5967 is more noteworthy, however, for what it does’ not say.

Consistentwith thePSC’s deliberationsat its April 30 meeting (or moreaccurately,its lack of

deliberations),OrderNo. 5967madeno findings on severalkey issues. For example,thePSC

did not provideany reasonedexplanationasto why it did not adoptAT&T’s forward-looking

cost model. In addition, the PSC wholly failed to address,or. even mention, the.Hearing
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Examiner’s conclusionthat the NRCM cannot possibly satisfy the TELRIC standard(and,

therefore, cannot possibly satisfy this Court’s express’remanddirective in McMahon), because

it “rel[ies] on [Verizon’s] embeddedsystems as a starting point,” rather than the most efficient

processes available. Hearing Examiner Remand Findings ¶~[21-22. Similarly, even apart

from Verizon’s failure to look at the most efficient processesavailableratherthan its existing

processes, the PSCwholly failed to address, or even mention, the Hearing Examiner’s express

finding that the NRCMcould not be relied upon because Verizon had not properly supported

its purported “forward-looking”, adjustments to its existing processes. Indeed, in stark contrast

to other portions of Order No. 5967, the NRCportion makes no mentionat all of the Hearing

Examiner’s conclusions, and recommendations. The PSC also failed to explain why the•

recommendationsof its ownStaff and theDivision of thePublic Advocateshouldbe rejected.

AT&T filed its Complaint for Declaratoryand Injunctive Relief with the U.S.

District Court on June 25, 2002. .

STANDARD OF REVIEW’’

Section252(e)(6) of the Act requiresthis Court to determinewhetherthe PSC‘s

Orderandthe termsof theSCAT that it hasapproved“meet[] therequirements”of §~251 and

252 of the Act and the FCC’s implementing regulations. McMahon, 80 F.Supp.2dat 227.

This Court “shall conduct a review of the administrativerecord as it existed before the

Commission.” Id. Because a state agency’sinterpretationsof federal law are.entitled to no

deference,this Court uses a “de novo standard of, review” to determine “whether the.

Commission’s actions were procedurally and substantively in compliance with the

TelecommunicationsAct.” Id. This , Court uses the .“ ‘Administrative Procedure Act’s
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‘arbitrary andcapricious’ standardin its review of the Commission’sapplicationof the law to’

the facts.” Id.

In reviewing the PSC’s Order under the “arbitrary and capricious” standard,

this Court’s task is not merely to “rubber-stamp” the decision. See Neighborhood TV Co. Inc.

v. FCC, 742 F.2d 629, 639 (D.C. Cir. 1984). Rather, the Court must conduct a “searching

and careful” inquiry, Citizens.to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 416

(1971), in order to assure that the agency has “examine[d] the relevantdataandarticulate[d]

a rational connectionbetweenthe facts found and the choice made.” Motor’ Vehicle Mfrs.

Ass’n v. State FarmMut. Auto. Ins. Co., 463 U.S. 29, 43 (1983). In this regard, it is black-

letter law that, the agency cannot announce one standard and apply another. See, e.g., New

England coalition on Nuclear Pollution v. NRC, 727 F.2d 1127, 1130 (D.C. Cir. 1984);

Squaw Transit Co. v. UnitedStates,574 F.2d 492, 496 (10th Cir. 1978). Nor can the agency

simply ignorepertinentargumentsor considerations.Motor Vehicles Mfrs. Ass ‘n, 463 U.S. at

43 (1983) (“An agency rule would be arbitrary andcapriciousif the agency . . . entirely failed

to consider an importantaspectof the problem.”); Professional Pilots Fed. v. FAA, 118 F.3d

758, 771 (D.C. Cir. 1997) (same).

ARGUMENT

PSC Order No. 5967, which adopts excessiveNRCs for Verizon-DE, flies in

the faceof this Court’s McMahon remanddecision, which unequivocallyheld that the PSC

cannotset NRCs on the basis of Verizon’s existing processes. Yet the PSC has now done

exactly that, a secondtime, turning a blind eye to this Court’s ruling and the express

requirementsof theAct and theFCC’s implementingregulations. The Court thereforehasno

choice but to act quickly to enforce its prior order and to ensurethat Verizon’s currently
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captive Delaware consumers enjoy the full benefits of fair and open competition as envisioned

andmandatedby Congress.

The PSC’sapprovalof inflated NRCsfor Verizon-DEflouts the pro-competitive

intent of the 1996 Act and will further entrench Verizon’s local exchange monopoly.

Excessive NRCs are a significant barrier to entry into local marketsbecausethey are, by

definition, charges that competitorspay but that incumbentslike Verizon do not. See, e,g.,

AT&T Commun., 103 FCC 2d 77, 94 (1985) (“It is evident that nonrecurring charges can be

used as an anticompetitive weapon to . . . discouragecompetitors”); Expanded Interconnection

with Local Telephone Company Facilities, 8 F.C.C.R. 7341, 7360 (1993) (“absent even-S

handed treatment, non-recurring reconfiguration chargescould constitutea seriousbarrier to

entry”). Verizon has succeeded in erecting such an insurmountablebarrier to entry in

Delaware. Its NRCsare so high that ubiquitous, effective competition is simply not possible.’

This state of affairs is intolerable.and should not be ‘allowed to continue. The Court should

vacate Order No. 5967 and direct the PSC and Defendant Commissioners to set appropriate

NRCsbased on the Act and the FCC’s pricing regulations.

1. The NRC RatesSetBy The PSC Are Unlawful And Violate McMahon.

The NRCs approvedby the PSC and DefendantCommissionersin OrderNo.

5967 violate the Act, the FCC’s binding pricing rules, and this Court’s McMahondecision. As

this Court correctly recognized in McMahon, “[w}here, as here, an agency ignores a

controlling legal standard, its rulings are arbitrary and capricious” and must be reversed.

McMahon, 80 F. Supp. 2d at 251.

The controlling legal standard is undisputed (and has not changed). As this

Court correctly recognized in McMahon, “NRC charges, like all network element charges,
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mustbebasedon thecostofproviding thenetworkelement. See 47 U.S.C. § 252(d).” 80 F.

Supp. 2d at 250. Under the FCC’s controlling TELRIC standard,“[t}he NRC charges,then,

must ‘be based on the use of the most efficient telecommunicationstechnology currently

available and the lowest cost network configuration.’ See 47 C.F.R. § 51.505(b) (1)

(emphasis added).” Id. There can be no doubt that the Act and the FCC’s regulationsprohibit

reliance on Verizon’s existingnetwork and processes as a basis for determining NRCs, and the

Court made an explicit finding so stating: “The mechanizationof Bell’s current internal

service order processesis irrelevant to the legal standardfor determiningnetwork element

costs.” Id. at 251.

Nor can there be any dispute that the NRCs adoptedby the PSC violate this

controlling legal standard, as well as this Court’s explicit remand instructions in McMahon.

As describedabove,the HearingExaminerspecifically examinedthe testimonysubmittedby

Verizon and concludedthat, despitethis Court’s instructions,Verizon had not separated’its

cost study “from a ‘what Verizon-DE will actually achieve’ outlook, which’ undermines the

TELRIC requirement of long run costs incurred by a carrier utilizing the most efficient

telecommunicationsequipment currently available.” Hearing Examiner RemandFindings

¶ 25. No other finding could have beenreached,asVerizon‘s own witnessesconcededthat

NRCswere basedon existing processesmodified, in somecases,by “planned” enhancements.

See Dean Direct at 9 (“The costs are ‘ based on future reasonably expected and planned

mechanizedadvancements”);Dean’and PedutoRebuttalat 17 (the forward-lookingadjustment

factor “projects theeffectsof expectedOSS improvementsand Verizon-DE’s initiatives on the

ability to processa requestin a mechanizedmanner”); Nov. 13 AT&T Brief at 29 (“Verizon
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has repeatedthe exercise of measuringthe non-recurringcosts of its current network and

processesand, then, adjusting them basedupon ‘anticipated mechanization.’ . . . This is

preciselythe approachdenouncedby the District Court”) (quotingDean and Pedutohearing

testimony).

The,other independentparties in the proceeding also showed that while

Verizon’s NRCM was labeled as “forward-looking” it was actuallyan embeddedhistorical

cost study that only assumedchangesthat Verizon already plannedto make to its existing

legacy processes, and did not, as required by the TELRIC rules, estimatethe costs of the most

efficient processesthat couldbe usedto provide UNEs to competitors. For example,thePSC

Staff demonstratedthat “Verizon hasbeencandidin representing:(1) that thestarting pointfor

[its cost study] process was the design of its currentsystemsandthework tasksassociatedwith

thosesystemsand (2) that adjustments were made to reflect expected enhancementsto these

systems~basedon the opinionsof a panel of in-house experts whose expertise lie in Verizon’s

existing processes,existing systems, and the company’s existing plans to mechanizethose”

systems.” Staff’s Initial Mem. on Remandat 6. See also PSC Staff’s OpeningPost-Hearing

Brief at 8 (Nov.. 13, 2001) •(“Verizon neverthelessperformedits PhaseII nonrecurringcost

study by utilizing the very samemethodologythe District Court Orderexpresslyrejected”).

And the Public Advocateshowedthat “Verizon’s proposedrates for Non-RecurringCharges

(NRCs) do not reflect ‘the use of the most efficient telecommunicationstechnologycurrently

available and the lowest cost network configuration’ and, thus, they violate the directivestated

at pages 75-77 of the January 6, 2000 Opinion of the U.S. District Court for the District of

P
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Delaware in the Bell-Atlantic SCATappeal.”. Reply Brief of the Public Advocateat 25 (Nov.

20, 2001). ‘ . . . . ‘ , .

In light of the testimony of Verizon’s own witnesses and the conclusions of

neutral parties such as the PSC Staff, the Department of Public Advocate and the PSC’s own

Hearing Examiner that Verizon’s NRCMis an embedded cost study, Verizon’s attempt to

characterize its model as forward-looking and based on the most efficient technologycurrently

available is simply unavailing. See Answer of Verizon Delaware Inc. ¶~[. 21, 24, 30,’ 32, 41

(July 26, 2002) (“Verizon Answer”). In particular, Verizon now characterizes its “forward-

looking” adjustments as “reflect[ingl the most efficient forward-looking technologiesand

processimprovementsavailable.” Id. ¶ 30; seealso id. (the “forward-looking” adjustments

wereused“to reducecurrenttimes to reflect the impactof using the mostefficient technology

currently available and the lowest cost network configuration”). As described above,

Verizon’s current characterization is inconsistentwith the instructionsprovided to the panel

that determined the adjustments, and is inconsistent with the testimony of Verizon’s own

witnesses. See, e.g., Pean Direct, Exhibit L (The Panel will review the current time estimates

and then . . . discuss anticipatedmechanization,and processimprovementsspecifically

relatedto eachactivity/UNE.combination to determinethe forward-looking adjustmentfactor

for that combination . . .) (emphasisadded); id. (the forward looking adjustment . .

represents what we expectto achieve in ‘the most efficient environment’) (emphasisadded);

Dean and Peduto Rebuttal at 17 (the forward-lookingadjustmentfactor ~‘projectsthe effectsof

expected OSSimprovements and Verizon-DE’s initiatives on the ability to process a request in

a mechanizedmanner”).
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Moreover,Verizon’s attemptto label its NRCM as “forward-looking” doesnot

make senseon its own terms. If the panel assembledby Verizon was truly chargedwith

identifying task times underlying its proposedNRCs that “reflect the most efficient forward-

looking technologies and process improvements available,” as Verizon now asserts, Verizon

Answer ¶ 30, then the first step in Verizon’s model, the survey process,was unnecessary.

Indeed, if the panel was truly positing a forward-looking network independent of Verizon’s

embedded network, as TELRIC requires,it would have had to ignore the surveys because they

have no bearing on forward-looking costs ‘in an efficient network. Accordingly, Verizon’s

current characterization of its NRCMboils down to the untenable assertion that it conducted

surveys of actual task times in its embedded network, but that the panel then disregarded them

in developing forward-lookingwork times. Plainly, Verizon’s NRCM only makessenseasit

was described by Verizon’s witnessesand as it was understood by~the PSC Staff, the

Departmentof Public Advocateand the HearingExaminer: the surveysproducedactual task

times in Verizon’s embeddednetworkand’ thepaneladjustedthesetimes‘to reflectanticipated

mechanization of the embeddednetwork. See Dean Direct at 35 (“ [o]ne forward-looking

adjustment is an anticipated 50% improvement in the performanceof the Regional CLEC

CoordinationCenterdueto an anticipatedmechanizedadvancement”).

As such,Verizon’s methodologyfor calculatingNRCs is fundamentallyflawed.

It is based on “[t]he mechanization of [Verizon’s] currentinternal serviceorderprocesses,”an

issue that is “irrelevant” to the appropriate legal standard. McMahon, 80 F. Supp. 2d at 251.

And Verizon’s methodology simply fails to consider“the ‘most efficient, currently available’

telecommunicationstechnology.” Id. The “hot cut” example discussedabove further
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demonstratesthe critical difference betweenbasing NRCs on projected mechanizationof

existing, inefficient processes(as Verizon did) and basing NRCs on the most efficient

technologyavailable(as TELRIC requires). Verizon’s NRCM includedfour hoursof manual

coordinationactivitiesby its Regional CLEC CoordinationCenter(“RCCC”) associatedwith

the cutover, and its “forward-looking adjustment” consisted of reducing these manual

coordination activities to two hours based on projectedefficiencies. Nov. 13 AT&T Brief at

40. AT&T demonstrated,however, that manualcoordinationcostsare not consistentwith a

forward-lookingefficientnetworkenvironmentat all becausethe coordinationfunctionscanbe

performedelectronicallyby modernOSS. Nov. 13 AT&T Br. at 39-41; Walsh Direct at 43.

Accordingly, Verizon’s proposedchargeis substantiallyinflated becauseit assumestwo hours

of manualcoordinationactivitiesthatwould be unnecessaryin a forward-lookingenvironment.

The PSC’s adoption of NRCs based on Verizon’s flawed methodology

fundamentallyunderminesthe competitive regime adoptedin the 1996 Act. Verizon’s

existing, manualsystemsdo not representthe “most efficient telecommunicationstechnology

currently available and the lowest cost network configuration,“ 47 C.F.R. § 51.505(b)(1).

Accordingly, basingNRCs on theseembeddedsystemsnecessarilyresults in inflated NRCs

that will not permit competition to develop. Indeed, if anything, competitive conditions in

Delaware are now behindwhere they were in 2000, when this Court sent the caseback,

becausethe. PSC approved anticompetitive NRCs that are inconsistent with fundamental
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TELRIC principles. The NRCs recently’ adopted by the PSC for many key processesare

higher than those that were struck down as excessivein McMahon.5

2. The PSCViolated Its Duty To Engage In Reasoned Decisionmaking.

The PSC’s Order is also arbitrary and capricious in violation of the PSC’s

obligation to engage in reasoneddecisionmaking.As describedabove,the PSCandDefendant

Commissionersfailed utterly in their deliberationsand in Order No. 5967 to address the

findings of the PSC’s own Hearing Examiner and Staff that the Verizon NRCM was

fundamentally flawed because it was based on existing, inefficient processes. The PSC and

DefendantCommissionerslikewisefailed to provideareasonedexplanationasto why AT&T’s

cost model should not be used to set NRCs. C!, Opinion, AT&T Communicationsof New

Jersey, Inc., et a). v. Bell Atlantic-NewJersey, Inc., et a)., Nos. 97-5762, 98-0109 ~KSH)at

30-31 (D. N.J. June2, 2000) (unpub.) (finding that the NewJersey Board of Public Utilities’

decision to adoptBell’s proposednon-recurringrateswas “arbitrary and capricious” because

the Board failed to addressexpert testimony presentedby AT&T that underminedBell’s

proposedrates); id. at31 (“the Boardmustaddressthis evidence”). In fact, no explanationat

all was given by the PSC for using Verizon’s embedded cost model in favor of AT&T’s

forward-lookingNRC model. Finally, the PSC failed to providea reasonedexplanationasto

why — evenassumingthat it wasappropriateto calculateNRCs by making “forward-looking”

adjustments to existing processes— the criticisms of the way in which Verizon madethese

adjustments,including Verizon’s failure to provide any documentationfor its adjustments,

were notvalid. Indeed,theDefendantCommissionersacknowledgedthat thesecriticisms were

PSCApril 30, 2002 Meeting Tr. at 2384-85.
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valid. PSC March 5, 2002MeetingTr. at 2323 (“I do agreethat what we have is ablackbox

here”) (ChairmanMcRae);id. at 2341 (“I’m not pleased with the lack of transparencyhereto

this model”) (CommissionerPuglisi); id. at 2345 (the NRCM “truly is a black box”)

(Chairman McRae).

By wholly. failing to address these pertinent issues, the PSC’s decision to

approve Verizon’s NRCs is plainly arbitrary and capricious. Motor VehicleMfrs. Ass‘n v.

StateFarmMut. Auto Ins. Co., 463 U.S. 29, 43 (1983) (“ [A]n agency rule would be arbitrary

and capricious if the agency . . . entirely failed to consider an important aspectof the

problem”); ProfessionalPilots Fed. v. FAA, 118 F. 3d 758, 771 (D.C. Cir. 1997) (same).

This is particularly true when ‘the PSC failed to “apply the criteria it has announced as

controlling,” Squaw Transit Co. v. United States, 574 F.2d 492, 496 (10th Cir. 1978) — that

under TELRIC, NRC rates should be based on the cost of the, most efficient, currently

availabletechnology. See also Public Citizen v. Heckler, 653 F. Supp. 1229, 1237 ~D.D. C.

1986) (“For an agencyto sayone thing . . . and do another . . . is the essenceof arbitrary

action”); NewEngland Coalition on Nuclear Pollution v. NRC, 727 F.2d 1127, 1130 (D.C.

Cir. 1984) (same). . . ‘
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CONCLUSION

The PSC Order should be vacatedand the matterremandedto the PSCwith the

reneweddirective that the PSC recalculateVerizon’s non-recurringcosts in accordwith the

Act, theFCC’s rules,‘and this Court’s prior directivein McMahon.
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